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1 Introduction ply chain the third pillar (see figure 1).
m The first pillar "Registration” indicates that
This article gives a general background to all substances in volumes of over one ton per
the REACH regulation and reflects on the pos- year (1t/a) must be registered by the impor-
sible impact of REACH on Transfer Pricing ters or producers. Also covered in the first pil-
opportunities and risks. REACH stands for lar are the evaluation tasks to be performed
Registration, Evaluation and Authorisation of by the authorities under REACH: evaluation of
CHemicals. Since REACH may provide some testing proposals and compliance check by the
opportunities for improving the Transfer Pri- ECHA and substance evaluation by the Mem-
cing setup of multinational enterprises (MNEs), ber States Competent Authorities. Evaluation
this article summarises good Transfer Pricing under REACH (Title VI of the REACH Regulati-
practice with respect to REACH and its poten- on) defines the assessment of registration dos-
tial effects on operations. It furthermore rai- siers (examination of testing proposals and
ses interdependencies between REACH and compliance check of registrations) and sub-
Transfer Pricing topics like cost allocation, base stances. The main objective of the examinati-
shifting, remuneration of R&D, remuneration on of testing proposals is to check that reliab-
of Only Representatives, tax audit strategies, le and adequate data are produced and to pre-
Advance Pricing Agreements, Mutual Agree- vent unnecessary animal testing. The purpo-
ment Procedures, Transfer Pricing documen- se of checking a registration dossier for
tation and Transfer Pricing guidelines. compliance is to ensure that the legal requi-
rements of REACH are fulfilled and the quali-
2 Background to REACH ty of the submitted dossiers is sufficient, the
safety assessment is suitably documented in
As of June 1st, 2007 the EU 27+3 (27 EU mem- a Chemical Safety Report (CSR) as required in
ber states plus Norway, Iceland and Liechten- the REACH regulation, the proposed risk
stein) chemicals legislation changed drama- management measures are adequate, and that
tically. In the upcoming years about 30,000 any explanation to opt out from a joint sub-
chemical substances, which are either produ- mission of data has an objective basis. Sub-
ced or imported into the EU 27+3, will have to stance evaluation aims to clarify any grounds
be registered with the newly created Europe- for considering that a substance constitutes
an Chemicals Agency (ECHA) in Helsinki. The a risk to human health or the environment.
rules of REACH apply to all substances impor- Evaluation may lead to the conclusion that
ted or manufactured. The instruments of regis- action should be taken under the restriction
tration and evaluation form one pillar of or authorisation procedures or that risk
REACH, authorisation and restriction of use management actions are to be considered in
for substances of high concern form the second the framework of other appropriate legislati-
pillar and the information flow along the sup- on. Information on the progress of evaluation

Journal of Business Chemistry 2009, 6 (1) 43 © 2009 Institute of Business Administration



Journal of
Business Chemistry

Andreas Boller, Markus Keerl

Figure 1 Three Pillars of REACH
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proceedings is made public.

m The second pillar "Authorisation, Restricti-
on and Notification" applies to all substances
of very high concern (SVHC) in quantities of
one ton and more per year (1t/a). Title VII of
REACH (articles 55-66) covers the criteria for
inclusion of substances into the SVHC catego-
ry. The SVHC category includes carcinogenic,
mutagenic or toxic for reproduction (CMR),
persistent, bioaccumulative and toxic (PBT)
and very persistent and very bioaccumulati-
ve (VPvB) substances. The substances which
are subject to authorisation can be found in
annex XIV of REACH. This annex currently
includes a list of 15 substances but is subject
to periodic additions. For these substances, an
extended communications regime, including
end-users, applies. Restrictions in use as well
as notification of articles containing such sub-
stances can have far reaching consequences
for the manufacturers or importers and thus
may impact the global use pattern of such sub-
stances.

m The third pillar of REACH "Supply Chain
Communication” applies to all substances and
has no inherent lower tonnage limit. Part of
the responsibility of manufacturers or impor-
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ters for the management of the risks of sub-
stances is the communication of information
on these substances to other professionals
such as downstream users or distributors. In
addition, producers or importers of articles
must supply information on the safe use of
the articles to industrial and professional users,
and also to consumers on request. This impor-
tant responsibility applies throughout the sup-
ply chain to enable all parties to meet their
responsibility in relation to management of
risks arising from the use of such substances.
The supplier of a substance or a preparation
must provide the recipient of the substance
or preparation with a safety data sheet com-
piled in accordance with Annex II (article 31)
and even has the duty to communicate infor-
mation down the supply chain for substances
on their own or in preparations for which a
safety data sheet is not required (article 32).

With these instruments REACH regulates
the production, the import and the use of che-
mical substances in the EU 27+3 market.

The REACH regulation entered into force
on June 1st, 2007. The time to implement is
quite short. In order to assure a full conside-
ration of the requirements into the standard
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operating procedures of the industry, the
people responsible for the supply chain need
to participate fully. Communication with
downstream users and ensuring supply of stra-
tegically important raw materials — both on
the producing/importing end as well as on the
following elements of the value chain - play
a decisive role in the effects REACH will have
on an enterprise. Identifying both, the oppor-
tunities and the risks that REACH poses, is cru-
cial. The relevant consequences for the sup-
ply chain managers are both the increased risk
in the supply chain stability and the opportu-
nity in the increased communication.

The protection of health and the environ-
ment was the foundation of the work on the
legislation. However, all the tests, the two-way
communication and the inquiries into the use
and exposures require a huge amount of work
for all participants in the value chain. Over
the next eleven years (see figure 2) there are
three waves of registrations after the pre-regis-
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tration in the second half of 2008. First, sub-
stances produced or imported in quantities
over 1,000 tons/annum (t/a), substances with
aquatic impact over 100 t/a and CMR-substan-
ces (carcinogenic, mutagenic or toxic for repro-
duction) over 1 t/a have to be registered by
December 1st, 2010. The second registration
wave concerning substances between 100 and
1,000 t/a ends on June 1st, 2013. Only in 2018
will all the other substances with volumes
over 1t/a and below 100 t/a need to be regis-
tered.

2.1 Complete reversal of the burden of
proof

The most direct effect of REACH lies in the
reversal of the burden of proof. Now, the indus-
try must document exposure to humans or the
environment during normal or reasonably fore-
seeable conditions of use including disposal
of substances in chemical safety assessments

Figure 2 Timeline of REACH
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and the chemical safety report (CSR). All sub-
stances with yearly production or import of
over 10 tons must be registered with the CSR.
This requires a communication of uses and
potential exposure in both directions of the
supply chain. The identified uses of a sub-
stance need to be included in the safety data
sheet (SDS).

Over the coming eleven years the pre-regis-
tration, tests and registration of the estima-
ted 30,000 substances are required. Approxi-
mately 1,500 of these will be subjected to an
intense authorisation procedure due to their
CMR properties, because of their assessment
result in the classification as persistent, bio-
accumulative and toxic (PBT) or very persis-
tent and very bioaccumulative (vPvB). REACH
distinguishes between substances on their
own, in preparations and in articles. With the
registration the allowed uses as well as the
restrictions are available in a central data-
base for the public and the authorities. For the
first time it will be possible to build up a detai-
led picture of where chemicals are used and
to show the material flows.

2.2 Extra costs built into the system

REACH will undoubtedly cause extra costs
for many players. Currently, the producers and
importers are screening their portfolios for
the impact of REACH on their costs. The occa-
sion to streamline the portfolio is one factor
that has already been identified. No clear indi-
cation has yet developed on just how many
substances will drop out and not be registe-
red. However, for each individual substance
the downstream users will incur a significant
cost. The development of alternatives and the
qualification of new products with certified
uses in the next step of the chain (e.g. as air-
craft component, or in a flame retardant func-
tion) may cost millions.

Since all steps of the value chain are revie-
wing their portfolios, the stability of the sup-
ply chains is tested to quite an extraordinary
extent. Some fear that between 5 % and 20 %
of the substances they currently use in their
products will not be available or will not be
registered for their uses. The likelihood of sub-
stance withdrawal is higher for substances in
the low tonnage bands and with low margins.
Even producers of substances with no obliga-
tions to register must be aware of potential
downstream exposure issues if they are used
in combination with hazardous substances.

REACH requires that consumer products

© 2009 Institute of Business Administration
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are labelled if substances authorised under
REACH are contained in them. Therefore, one
possible scenario is the complete elimination
of consumer products containing substances
with authorisation requirements by large retail
chains in some product categories. If this is to
occur, many of these substances may be used
in much smaller amounts and therefore the
fixed costs of the production plants may have
to be distributed on a much smaller product
base.

2.3 Fundamental differences between
producers and downstream users

The regulation differentiates clearly bet-
ween the role of producers and importers and
the role of downstream users (see figure 1).
While downstream users are required to imple-
ment risk management measures, vendors are
now required to supply only to customers
where they can be reasonably certain that suf-
ficient risk management measures are taken.
For substances with authorisation require-
ments a rather strict control of this require-
ment might be introduced.

2.4 The influence of REACH on the
supply chain manager

As soon as the downstream user requests
the inclusion of his use in the list of allowed
uses, the timeframe for inclusion or exclusi-
on inthe SDS is one month. If the vendor deter-
mines that for health and environmental rea-
sons a certain use cannot be permitted (arti-
cle 14 REACH regulation), he needs to inform
the ECHA as well as the downstream user.
Additionally, it has to be documented in the
SDS that this particular use is not allowed.

2.5 Opportunities and risks of REACH
on the supply chain

With all the preparation needed to comply
with REACH, the data and information for sub-
stance use in preparations and articles must
be gathered. A state-of-the-art response of a
company consists of a team of experts from
management, regulatory affairs, safety, health
and environment, research and development,
strategic purchasing, operations, supply chain
management and customer facing functions.
These multi-disciplinary teams have to iden-
tify opportunities and risks along the supply
chain. The costs of REACH can be quite signi-
ficant for specialty chemicals producers. Inclu-
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ding these costs in Transfer Pricing conside-
rations may have a significant impact on the
bottom line. For this reason, the supply chains
in various industries are actively analysed for
optimisation potential. On the basis of increa-
sed communication - both from customers
and suppliers - these efforts may have positi-
ve impact on the entire value chain. The early
involvement of supply chain experts is highly
recommended. Integrating the preparation for
REACH into the daily business in a balanced
manner requires careful allocation of resour-
ces.

The reactions to the entry into force of
REACH vary from complete apathy to hyper-
activity. Top-management leadership, strin-
gent project management and an integrated
team are a few of the critical factors to REACH
compliance. Special attention needs to be focu-
sed on substances in danger of elimination
and on suppliers unable or unwilling to com-
ply with the REACH requirements. The com-
munication in both directions along the sup-
ply chain needs to be established early and
utilised for a competitive advantage.

3 REACH effects on Transfer Pricing

As mentioned above REACH was not pro-
perly taken into consideration by many MNEs
and international business in general in the
downstream industries since REACH was alrea-
dy drawn up in the years leading up to 2006.
Few MNEs prepared themselves properly;
others waited for 2008 to react. In the last
months not only directly affected MNEs in the
chemical industry but also downstream users
like the pharmaceutical industry and the plas-
tics industry intensified their efforts to eva-
luate REACH dependencies and REACH impacts
on their operations. Beyond that, REACH effects
on Transfer Pricing strategies and operational
Transfer Pricing are still seldom assessed in
detail.

Since REACH may provide some good oppor-
tunities for improving the Transfer Pricing
setup of MNEs and international business, this
section summarises good Transfer Pricing
practice with respect to REACH and its possi-
ble effects on operations. This section raises
interdependencies between REACH and Trans-
fer Pricing topics like cost allocation, base shif-
ting, remuneration of R&D, remuneration of
Only Representatives, tax audit strategies,
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Advance Pricing Agreements, Mutual Agree-
ment Procedures, Transfer Pricing documen-
tation and Transfer Pricing guidelines.

3.1 Cost allocation

Costs caused by REACH compliance activi-
ties of MNEs within the chemical industry can
reach significant amounts as mentioned above.
They may be allocated to several different enti-
ties within an MNE performing functions such
as:

m Group headquarter services (e.g. legal ser-
vices or patent services)

Division headquarter services
Purchasing, supplier management
Manufacturing/tolling

Downstream user

Research & Development (R&D)
Intellectual Property Rights management
Distribution/Marketing & Sales
Syndicate management

How to allocate the REACH costs from a
Transfer Pricing perspective is driven by the
arm's length principle, laid down in article 9
of the OECD Model Tax Convention. The arm's
length principle is the international transfer
pricing standard that OECD member countries
have agreed should be adopted for tax purpo-
ses by multi-national enterprise (MNE) groups
and tax administrations. Transactions bet-
ween affiliated companies comply with the
arm's length principle when conditions impo-
sed are comparable to those that are or would
be imposed by independent enterprises dealing
with comparable transactions in comparable
circumstances.

The arm's length principle treats the mem-
bers of an MNE group as operating as separa-
te, independent entities. The focus is on the
conditions which would have been obtained
between independent enterprises in compa-
rable transactions and comparable circums-
tances. The OECD guidelines provide detailed
descriptions of methods that are used to apply
the arm's length principle. These methods fall
into three categories:
® Traditional transaction methods
m Transactional profit methods

(or profit based methods)

m Other unspecified methods

Traditional transaction methods compare
actual prices or other less direct measures,
such as gross margins, on third party transac-

1) The OECD guidelines state the following: “[When] conditions are made or imposed between ... two [associated] enterprises in their commercial or financial relations which
differ from those which would be made between independent enterprises, then any profits which would, but for those conditions, have accrued to one of the enterprises, but,
by reason of those conditions, have not so accrued, may be included in the profits of that enterprise and taxed accordingly.”

Journal of Business Chemistry 2009, 6 (1)
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tions with the same measures on the control-
led party’s transactions. Three methods can
be listed:

m Comparable uncontrolled price method

(CUP)

m Cost plus method (CPLM)
m Resale price method (RPM)

A transactional profit method, on the other
hand, compares the overall net operating pro-
fits that arise from intra-group transactions
to the net operating profit earned on compa-
rable transactions carried out by independent
companies. The transactional profit methods
for the purposes of the OECD guidelines are:
m Profit split method
m Transactional net margin method

The transactional profit methods are gene-
rally considered to be less precise and reliab-
le than the traditional transaction methods.
Nevertheless, they may be applied as a result
of practical difficulties in finding suitable infor-
mation for the application of the traditional
transaction methods.

3.1.1 At cost or cost plus mark-up

The question could be raised, as to whet-
her REACH costs should be invoiced with cost
plus mark-up (CPLM) or at cost. From an arm's
length perspective, the invoicing of REACH
costs at cost and without any mark-up could
be justified if an independent third party
would be willing to enter into such a transac-
tion. This could apply, for example, where the
REACH costs are marginal in comparison to
the sales and costs of the operational business.
Alternatively, significant cost savings for the
provider of the REACH services could justify
invoicing at cost. This could be the case if the
provider performs the REACH services on his
own behalf and on the behalf of associated
companies and/or third parties. The savings
with respect to the own costs of the provider
could be realised due to respective economies
of scale resulting from the provision of ser-
vices for associated companies and/or third
parties.

3.1.2 Cost allocation keys

Different allocation keys may be applica-
ble to the cost allocation to entities perfor-
ming different functions, bearing different
risks and providing different assets within the
value chain. Possible REACH cost allocation

© 2009 Institute of Business Administration
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keys could be:
m Distribution between different entities of

a MNE on the basis of their:

o Contribution to the Added Value

o Percentage of sales

o Production volumes
m  Allocation of all REACH costs with respect

to one chemical substance to the:

o Owner/Licensor of Intellectual Proper-

ty Rights

o Licensee of Intellectual Property Rights

o R&D entity

The REACH principle "No Data — No Mar-
ket" (REACH regulation article 5) widens the
scope of possible cost allocation keys to the
above as it considers the whole value chain to
be subject to REACH compliance. As a result,
REACH costs may be allocated within a MNE
to different entities all over the world, not
necessarily restricted to the REACH region EU

27+3.
3.1.3 Cost qualification

REACH costs may be qualified by local tax
authorities from a tax perspective in different
ways:

m They may be seen as deductible expenses.

m They may be qualified as building a capi-
talised asset in the balance sheet that can
be amortised within the asset depreciati-
on range. How long is a respective asset
depreciation range with respect to a che-
mical substance? Does it depend on the pro-
duct life cycle or is it defined as a lump-
sum-range notwithstanding the specific
chemical substance in question? Such ques-
tions may be governed by local tax law.

m They may be assessed as non-deductible

and not building a capitalised asset. Due
to article 5 "No Data — No Market", REACH
may be interpreted as a "license to opera-
te"(Temme and de Loose, 2008). This could
prevent tax deductions in certain countries.
Obviously, only a few countries deny tax
deductions. Consequentially, companies
will achieve tax benefits due to REACH costs
incurred.
If a deduction of expenses or of a capitali-
sation is possible, tax effects may differ bet-
ween tax figures in the past and future fore-
casts of each MNE and its entities. In this
respect tax planning effects like tax rate
differences and interest effects have to be
considered in detail.

Journal of Business Chemistry 2009, 6 (1)
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According to the prospective huge cost volu-
mes in question, the deductibility of REACH
costs in different entities within a MNE
may have significant tax effects.

3.1.4 Regional REACH cost allocation

The significant tax effects of REACH costs
can be illustrated with the following scenario
(See figure 3 and figure 4), covering four MNEs
(A, B, C, D). MNE D has the lowest economies
of scale’ and therefore realises the lowest gross
profits per ton (t) of its production sold to the
market. Assuming that the Non-EU 27+3-price
is the price before REACH influences the mar-
ket price for chemical substance X, MNE D is
still profitable.

The enforcement of REACH changes the cost
structures of all MNEs. The absolute cost in-
crease per substance is assumed to be identi-
cal for all MNEs as far as they market/produce
substance X in the same tonnage/volume defi-
ned in the REACH regulation. But all MNEs
have different actual volumes distributed to
the EU 27+3-market. Therefore, their cost
increase per production ton differs, as shown
in Figure 3. The absolute costs per manufactu-
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rer are assumed to be in the same tonnage
band for manufacturers A, B and C. Manufactu-
rer D however is in a lower tonnage band and
therefore has smaller overall costs due to
REACH requirements.

As aresult, MNE D in our example presen-
ted in Figure 3 faces total costs higher than
the Non-EU 27+3-price. Therefore, it may be
forced to continue activities in the REACH re-
gion with losses, trying to reduce cost base in
the long run or hoping for an increase of the
market price to the EU 27+3-price, as indica-
ted in Figure 3. Assuming that the market price
for substance X within the REACH region does
not increase to a EU 27+3-price higher than the
Non-EU 27+3-price as indicated in Figure 3,
MNE D may be forced to stop activities in the
REACH region if it does not see any potential
for future cost reductions. This would allow
MNE D to avoid REACH costs completely.

3.1.5 Global REACH cost allocation

Alternatively, the profit-loss situation with
respect to each of the MNEs could be described
in a different way if REACH costs are seen to be
deductible not only within the REACH region, but

Figure 3 Regional REACH cost allocation

7.7 Worldmarket substance X

AN .
....................................................... EU price
= - Non-EU-price
[0
Q
a
@
o]
O
Volume [t]

7

2)Economies of scale have the following effect: a decrease of the production volume results in higher costs per produced ton in particular due to worse procurement conditions

and fewer process improvement experiences.
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also in other entities around the world. An eco-
nomic argument could be that the above men-
tioned economies of scale of a MNE depend on
the production volume worldwide. Consequent-
ly, the costs for the production per ton would
increase for MNE D as far as necessary to force
MNE D to stop producing substance X at all becau-
se its new costs per ton are higher than the mar-
ket price. The global REACH cost allocation model
is presented in figure 4.

This model allocates the REACH costs of each
MNE with respect to a chemical substance X
among all markets/manufacturing entities in-
volved in the business with substance X using
the above outlined cost allocation keys.

3.1.6 Statement

From an arm's length perspective, as conside-
red by the OECD, the allocation of functions per-
formed, including associated risks borne and
assets provided, should answer the question if
and to what extent regional or global REACH cost
allocation is applicable in each individual case.
The economic environment, in particular the influ-
ences on the competitive situation and achieva-
ble economies of scale, may have significant
impact on the REACH cost allocation. As REACH
costs are very much linked to the REACH region
through the "No Data — No Market" principle, at

Andreas Boller, Markus Keerl

least a portion of these costs should be allocated
to entities within the REACH region. But the more
a MNE as a whole is dependent on the continua-
tion and further development of business rela-
tions into the REACH region and the more its enti-
ties outside the REACH region benefit from acti-
vities within the REACH region, the more they
should participate by bearing the respective costs
incurred. Therefore, global allocation of REACH
costs (figure 4) is favourable.

3.2 Opportunities and risks of REACH
on Transfer Pricing

Opportunities and risks of REACH on Trans-
fer Pricing cover several topics from Transfer Pri-
cing planning to operational Transfer Pricing.
This articleresents a selection of Transfer Pricing
topics with REACH relevance and describes Trans-
fer Pricing aspects indicating possible solutions.

3.2.1 Impacts on base shifting

The implementation of REACH and the enfor-
cement of the respective rules may affect com-
petitive environments and encourage MNEs in
the chemical industry or downstream users in
reassessing their operations on a broad basis,
including Tax Efficient Supply Chain Manage-
ment (TESCM). New regulative requirements like

Figure 4 Global REACH cost allocation

"~ Worldmarket substance X

AN

Price /t

""""""""""""""""""""""""""""""" EU price
------------------------------------------------------------------------------ Non-EU-price

Cost /t

Volume [t]

7
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REACH are central occasions and primary charac-
teristics for TESCM. Figure 5 shows a matrix with
the columns “key factors” and “central occasions”
which may indicate potential for TESCM. The y-
axis of Figure 5 groups the entries in both columns
as primary characteristics for TESCM or other
potential indicators for TESCM.

The in-depth analysis of the implications of
REACH from a Transfer Pricing perspective may
show that REACH can be an unexpected but very
welcome occasion for restructuring projects
rescheduled in the past. The advantages for
restructuring projects may be caused by the
REACH costs having significant impact on the
valuation of transfer packages and on the calcu-
lation on respective arm's length exit charges.
These effects may change the above mentioned
rescheduled restructuring projects, especially if
the break-even was only missed slightly.

3.2.2 Remuneration of R&D

As some substances may not be authorised
by the ECHA, REACH is expected to accelerate the
intensity of R&D activities within the chemical
industry to develop substances.? Downstream
users may also develop new manufacturing
methodologies to substitute dangerous substan-
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ces or those no longer authorised. Depending on
the extent of changes with respect to R&D with-
in the value chain this may not only increase the
R&D costs but also change remuneration models,
including royalties for licences or patents. If the
R&D activities and REACH compliance are exe-
cuted by the principal entity, its remuneration
with the residual profit will not be significantly
affected. In cases of contract R&D or contract
REACH compliance services, REACH may exclu-
sively increase the cost basis but not affect the
arm's length mark-up on the respective costs.
Questions may be raised with respect to the arm's
length remuneration of Only Representatives.

3.2.3 Remuneration of Only Represen-
tatives

According to Article 8 of the REACH regula-
tion, company groups may appoint an EU 2743
subsidiary as an Only Representative for a group
manufacturer of chemical substances located out-
side EU 27+3.

How should such Only Representatives be
remunerated from a Transfer Pricing perspec-
tive to meet the generally accepted arm's length
principle?

The ECHA outlines the activities and respon-

Figure 5 TESCM more often suitable as expected

Primary
characteristics

Direct tax rate > 25%

Supply chain cost, difficulties in reducing cost levels,
decentralized supply chain

Amount cross border/inter-comany transactions

Valuable intangible assets

Aquisitions, mergers and disposals
New market entry planned
New market channels

New regulative requirements, e.g.
REACH

eCommerce initiatives

Centralization (services and support
functions)

Achieving operational improvements
Financial volatility with differing country

Improve asset, management, capacity utilization

include

Customer integration initiatives
Global/regional sourcing initiatives

IT/ERP implementation

Other potential indicators can

Reduce inventory (warehouse)

Restructuring (plant closures and
layoffs)

Enterprise-wide information systems
been planned and implemented

3) ECHA listed 15 substances identified as such of very high concern in late October 2008 that will become subject to the authorisation phase of the EU’s REACH program.
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sibilities of Only Representatives of manufactu-

rers of chemical substances located outside EU

27+3 in the paper "Guidance on registration”

(ECHA, 2008), as follows:

An only representative is fully liable for ful-
filling all obligations of importers for the sub-
stances he is responsible for as a registrant. These
do not only pertain to registration but also all
other relevant obligations such as pre-registrati-
on, communication in the supply chain, notifica-
tion of substances of very high concern (SVHC),
classification and labelling and any obligations
resulting from authorisations or restrictions etc.
(see Art. 8(2)).

The only representative registers the impor-
ted quantities depending on the contractual arran-
gements between the “non-Community manu-
facturer” and the Only Representative.

REACH does not distinguish between direct
and indirect imports into the EU and therefore
such terms are not used in this guidance. It is
essential that there is a clear identification of:

m  who in the supply chain of a substance is the
manufacturer, formulator or producer of an
article;

m who has appointed the Only Representative;

m  which imports the Only Representative has
responsibility for.

As long as the above conditions are met, it
does not matter what are the steps or supply chain
outside the EU between the manufacturer, for-
mulator or producer of an article and the impor-
terin the EU.

It should, however, be pointed out that the use
of the Only Representative facility creates the
need for exact documentation on which impor-
ted quantities of the substance are covered by
the Only Representative registration and which
imported quantities are not. The only represen-
tative will need this information to fulfil his obli-
gation under Article 8(2) to keep available and
up-to-date information on quantities imported
and customers sold to. Moreover, the importer
will also need to know whether a concrete quan-
tity of the substance in a preparation is covered
by the registration of the Only Representative of
the substance manufacturer, as he would other-
wise be subject to a registration requirement him-
self. This documentation will need to be presen-
ted to the enforcement authorities upon request.

The registration dossier of the Only Represen-
tative should comprise all uses of the importers
(now downstream users) covered by the registra-
tion. The Only Representative shall keep an up-
to-date list of EU customers (importers) within
the same supply chain of the “non-Community
manufacturer” and the tonnage covered for each
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of these customers, as well as information on the
supply of the latest update of the safety data sheet.

For phase-in substances the Only Represen-
tative will have to pre-register the substance in
order to benefit from the extended registration
deadlines and will subsequently become parti-
cipant of the Substance Information Exchange
Forum (SIEF) (see section 3.4 of the Guidance on
data sharing).

Subsequently, the first answer to the ques-
tion, how REACH Only Representatives should be
remunerated from a Transfer Pricing point of
view, may be: REACH Only Representatives pro-
vide authorisation, registration and evaluation
services to other group companies. These services
are comparable to other routine services provi-
ded within the group and therefore should be
remunerated accordingly. A usual remuneration
method could be the cost plus method, remune-
rating the cost incurred by the service provider
plus a profit mark-up. The definition of such pro-
fit mark-ups is usually supported by benchmar-
king studies, showing profit mark-ups of inde-
pendent service providers comparable with
respect to the kind of services provided conside-
ring functions performed, risks assumed and
assets employed.

But the activities of an Only Representative
are not restricted to services such as monitoring,
testing or applying for authorisation, evaluation
or registration. Furthermore, Only Representati-
ves are responsible and liable for the fair and true
presentation of SDS and all other data necessary
for the communication with the ECHA. The cor-
responding responsibilities may still be classified
as routine services. Those may be remunerated
with routine profits defined similarly to the ones
for other standard services.

With respect to any further obligations against
third parties like ECHA or EU 27+3 customers tax
authorities may tend to identify the coverage of
non-routine risks by Only Representatives. Con-
sequently, tax authorities may assume the remu-
neration with cost plus a low profit mark-up does
not meet the arm's length principle. In REACH
terminology: "REACH Only Representative remu-
neration may not reach an arm's length remune-
ration level". Therefore, caution is recommenda-
ble with a simple roll-out of ordinary intercom-
pany management services agreements not
reflecting possible significant differences of the
business model implemented with respect to
functions performed and risks borne.

Depending on the individual cases and espe-
cially the degree or volume of risks covered by
the Only Representative a non-routine remune-
ration or a routine remuneration with a higher
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profit mark-up may be applicable and feasible.

Alternatively, REACH Only Representatives
may be protected against liabilities resulting from
future claims for damages in an appropriate way.
This could be implemented in intercompany
REACH Only Representatives agreements. As a
consequence, a routine remuneration may be fea-
sible and applicable for the Only Representative.

Furthermore, an assessment of possible dif-
ferences between functions performed and risks
assumed compared with other intercompany ser-
vices agreements is strongly recommended. Such
assessments could show the transferability of
other remuneration models already applied with-
in the group. Sophisticated assessments and pro-
per documentation of the remuneration models
for REACH Only Representatives and their econo-
mic background could ease future tax audit
defence significantly. Otherwise, adjustments,
interest payments and penalties may result in
the future.

3.2.4 Assessment of REACH costs in
tax audits

For many years local tax authorities have been
tangibly strengthening their focus on Transfer
Pricing, in particular on management services
fees, and therefore MNEs should be prepared for
future assessments of large cost pools such as
REACH costs. These assessments get more proba-
ble in cases of:

m  Material tax rate gaps

m Poor Transfer Pricing documentation

m Lack of benchmark studies in place

m Non-existence of reliable cost allocation agree-
ments

Huge cost pools

m  Low profitability and/or loss making periods

3.2.5 APA, MAP, documentation and
guidelines

REACH may also be a relevant factor to be con-
sidered during Advance Pricing Agreement nego-
tiations with respect to the secondary clauses
governing the application of an Advance Pricing
Agreement within its validity period. It should
be considered at an early stage of tax planning if
an Advance Pricing Agreement (including a roll-
back) approach or a Transfer Pricing documen-
tation and tax audit approach (including possi-
ble future mutual agreement procedures) is more
feasible for the MNE and its individual Transfer
Pricing situation. The quality of such decisions at
an early stage depends very much on the deep
understanding of strategic Transfer Pricing risk

Journal of Business Chemistry 2009, 6 (1)

53

Journal of _
Business Chemistry

allocation, Transfer Pricing risk assessment and
Transfer Pricing risk management.

As a consequence, the following should be

assessed in detail:

m Transfer Pricing risks involved

m Impacts on Advance Pricing Agreements alrea-
dy in place including possible prolongation
negotiations or necessary modifications

m  Need for new Advance Pricing Agreement due
to REACH impacts

m Impacts on benchmarking strategies for the
future

m  Necessities for adaptations of cost accounting
for REACH purposes

m Opportunities for base shifting and restructu-
ring

m Defendable cost allocation strategies

If REACH leads to significant operational
changes in the business models of a MNE or its
divisions, this may cause the need for a detailed
Transfer Pricing documentation of such extraor-
dinary business transactions to prevent or man-
age future issues in tax audits. Such documenta-
tion should report the relevant considerations
and their visible impacts on the Transfer Pricing
methodology applied.

Last but not least, Transfer Pricing guidelines
in place may need modifications for REACH pur-
poses if the general considerations are not appli-
cable on REACH transactions.

4 Conclusion

The introduction of REACH urges MNEs and
international business in general to assess their
Transfer Pricing risks from a REACH perspective
and simultaneously affords several Transfer Pri-
cing opportunities. In particular, the field of ope-
rational Transfer Pricing and other such crucial
Transfer Pricing planning topics should be asses-
sed in detail. A REACH Transfer Pricing assess-
ment may cover remuneration of Only Represen-
tatives, cost allocation, Transfer Pricing documen-
tation, Transfer Pricing guidelines, remunera-
tion of R&D, base shifting, Advance Pricing Agree-
ments, tax audit strategies and Mutual Agree-
ment Procedures. When dealing with all elements
of REACH, one should not only consider the ope-
rational and communications aspects but also
take a broader view of the need for involvement
of tax and accounting specialists.
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